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BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUC,“\TION

‘ |
IN THE MATTER OF: |

PARENT, individually; mjd. a minor, (

individually, by and through his Parent

and next friend, PARENT, |
Petifioners,

Y.

CLOSED HEARING

WILSON COUNTY BOARD
O¥ EDUCATION,
: Respondent. |

FINAL ORDER COVER sr}mm
|

— |

william Jay Reynolds
Administrative Judge

FOR THE PETITIONER:

FOR THE RESPONDENT:

For purposes of confidentiality, all references 10 the child/ student shall be to ‘!; and
references to the Local Education Agency shall be t0 «1 EA.” The Recipient shou d tear
away and destroy this cover sheet to protect the identity of the participants and redact any
references that might tend to reveal the names and identification of the minor.
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FINAL ORDER \
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THIS CQNTESTED MATTER came to be heaLd on th.e.and. day of
-2008 before William Jay Reynolds, Adnﬁn|1straﬁve Judge, sitting for the
Commissioner of Education._ EsqujJF, from Brentwood, Tennessee,
represented the minor petitioner (hereinafter I). _ Esquire, from

Lebanon, Tennessee, represented the local education aclgency (hereinafter “LEA”). The

hearing was held at the Board of Education Building in the Commissioners Conference

Room. i

The Subject of this hearmg whether the LEA apgropriately applied .behavioral

intervention plan (BIP) in — (

[SSUES PRESENTED

1. What special duties are owed by Schooh Resource Ofﬁcer-
o What obligation did SRO [Illhave to be
familiar with the Behavior Intervention Plan of 87

5
~a

3.  Whatis the responsibility of a SRO in;\his duty to maintain the public
health, safety and welfare when it conflicts with, or is not covered by,
. the Behavior Intervention Plan? ‘

4. Were the terms 0 P and BIP breached by
. the actions of SRO and/or s

5. . Isthe school system providing a free Lppropriate public education
(FAPE) to

(a) Doe.s. placement with the LEA system, and
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the program provided through his IEP, corjnply with the requirement
that he be educated in the “least restrictive environment”?

(b) Doesit comply with the requirement of “mainstreaming”?

6. Siould IIEP be reformed to include placement at-

PROPOSED FINDINGS OF FACT

1. lwas born in- Parent first met him in- when he was -years old.
. he was living in ‘a locked rcsidemial_

2. At the time Parent met
setting for younger children.

)

PARENT officially adopted. on_

5. In - . and PARENT moved from

moved ﬁ-om-to Tennessce.

6. In August. ]Il PARENT and.wcnt to th%ir home school in -C ounty,

In late I they

Tennessee.

7 PARENT had no complaints with the LEA complying with any statutory time

requirements.

8. .was first placed at Middle School in a program called PAES. After about 2

month, he was transferred to an Elementary School within the system.
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11. In- after an JEP team meeting, 11 was determined that.would
artend_ALademy _ Tennessee,
I / - oy o

12. continued to have behavioral problems at
was suspended one (1) day for attacking another child. \

13. ln- an [EP meeting was conducte?. An IEP plan was dev cloped

aated [ |
toe [ ° 7>

14. The PARENT d}d not agree with the terms of

15. In 'the SumIner of -.waq hospmhnh again at a_

6. 1o [ =~ —m-nn

17. On _ PARENT was advised by representatives of -
-that fhey were “looking at discharge” fox. |
18. .\’xas discharged feom [ GGG March. | I
19. An IEP meetm“ was held on _to begin school services.

20. An IEP and Behavmr Intervention Plan were developed at the meeting on

21. /a8 released from_ _ He began attending

County, T en nessee on the following Monday,

|

on [ s veecher v

22. When .cam_e back to the LEA system €

_ There were two (2) aides to the |class_and_
i the closs and [ civis

- There were no more than nine (9) children i
|

there were lonly six (6) students. |

school at a Mlddlc School in
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23. On _Vent with his class on a field trip to t.he-

-n- Tennessee. There were problems on the field trip.

May 1 2009 10:28

25. ThelPARENT requested an IEP meeting whic}’1 was held on -
26. On - PARENT received a telephc')ne call from Assistant Principal
_advisi_ng thatlhad been disruptive at s?‘hool that morning and had been

transported to the_Jail. |

l
27. Atthe IEP meeting on _ PARENT was angry and referred to the

-Coun,ty Board of Fducation employees as “_’

28. At the _IEP meeting, the PiARENT asked for .tu return to

T the LEA provides transportation fo and from the
_ and that a one-on-one ai‘!de be provided to him at-

_ The school system denied all threle requests.
29. There are no regular education students at_

30. .retumed to Middle School i_n- after his two day suspension was served,

to _class where_wzw Lm aide, and finished out the-

‘choo"l year at Middle School without any furtht}ar incidents.
3. _ is an Education Ass]istam in a Behavior Modification
classroom _employed by the- County Board of] Education and has been si_m:e-
32. r_provided sumimer serviceg to lduring the summer of B e

has a college degree 10 Physical Education. |

|

5 |
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33. During the _school yearlnas attel]ilded High School where there
has not been é.ny incidents of physical aggression or anything that required an
intervention.

34. TheiPARENT believes there are actions .could take that would justify a
police ofticer hé{vmg to take him into custody, such as: pringing a gun, knife, or drugs to
school. She wciuld expect ﬂlc SRO (School Resource Officer) to enforce the full extent
of the law towards. just ii_kc any other student. §ROs [are important to the safety of a

school environment.

158 Thére would be a set of facts that could exist that would justify a police

!

officer, be it a School Resource Officer, or a police officer on the street, or a Metro

officer called to the scene, that would justify them taking legal action and taking .imo

custody.

36. The-Behavior Intervention Plan (BIP) developed as a part of the -
- IEP was developed without information from information which
had been rcq;lested by the -County Special Education Department, but never
received, and 5the PARENT did not sign a written release to get that information.

3 Tﬁe “(Critical Anecdotals” were discipline| records of .at _
Academy, Lh:e name of the school at_ .nd were not available to the LEA

system at the time the Behavior Intervention Plan was developed on_

(o> ]

38. The Behavior Intervention Plan does no address what would happen if a

student or staff member was in fear of safety of someone being harmed, be it another

student. or staft member.
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39. At the -EP meeting, Director of Special Education-

and others with the Special Education Department, advised PARENT that they had only
plement

had.with them “a couple of weeks” and they had not had enough time to 1

their program and to see if it could be successful. |

40. The PARENT testified Ihatl'Was “dramaticalh'v impro

41. _ha.s been a Teacher’s Aide for two (2) years in the Behavior

ddle School and was in his first year a

ved” from his treatment

class at Mi s the Teacher’s Aide in the Behavior

class at High School.

The LEA provided Heath Springer with specialized training prior to his

42.
are of the accommodations necessary for

. Additionally, he was made aw
15 witJJEP and his disabilities.

working with

amiliarized hims
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46. Since t.he_ incident on

mudent. behavmr has been excmplary. ‘
47. -behwxor hab improved “by leaps and bO\T\'ldb ;

48. _aqked School Resource OthTel _W}mt he needed

t‘becauqe he didn’t want to press

to do with regfird to documemmg the Frist inciden

sure that he had documentation of what happened.

charges but he did want to make
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s4. I bos been trained in, and is certified in, Therapeutic Crisis

Intervention and the “Handle with Care” programs. (

55. _has pever been told by the LFA that he needs to have someone

arrested. ‘

56. _followed the Behavior Intervention Plan for ldur.ing the

I I

57. During school year -for_ is an aide at the High

School. The teacher is_and there ate two (2) other aides, _
, : !
-and_ _Spen‘ﬁs most of his time with[Jl§

58. lhas improved since _ both in his educational and behavioral

components. ‘

59. Tt is essential for .10 continue his interaction, as much as possible, with
regular education students at High School; and that he leam to deal with different

situations to prepare him for as much independence as 1S possible.
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swing and hit Coachj R kicked B »: oo tive, SRO placedl]

under arrest.
69. SRO -felt that for the safety and security otl and 0

‘s . | 3
school, the decision. to 1ake._nto custody to get him away from the environ
best decision under the circumstances. ‘

50, srO v orks for i 75 1! the

ther students at

ment was the

school system, and it his responsibility, on the school grounds to which he 1 assigned, for
ho I can and cannot arrest”.

‘tells me w

whatever happéns there. Nobody at the school ¢

71 After the- incident, SRO as had no more problems with

72 _ was a Special Education Program Coordinator for the LEA

system. She has been employed by the'

73 During that period of time, she has been

ounty Board of Education for-

a Special Education teacher and a

therapist. She has graduate degrees fr’om

speech language

disabilities include,

o be used exclusively at

on-one aide for

75, The provision of a one-
ounJy Board of Education.

was not prohibitively expensive for th-
76. I- current educational program give‘s him mainstreaming, i the least

restrictive environment, with access to general educaltion pects.
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77. No specific decision had been made by the LEA in regard to providing a one-

meetings.

7. 1 [ -~ = **

has not taught emotionally disturbed children. She was Lot present on_

-

79. On _ six (6) days after the act occurred, the manifestation

ation teacher, she

determination \f;vas made at the [EP meeting.

0. [ - Moo e 20 of | ¥ter she first started teaching
him, he was very excited, talkative, and worked in areas of behavior. Those arcas
included personal space, MAnners, and moving throughout the classroom without
permission. Violent outbursts were a problem. '

81. In -ﬂever hurt or caused injury to himself or to other students.

82. _vms m hc year of tcachmg with a certification as a

Special Education teachcr. She was a graduate of _ with a double

major in Education allowing her to teach K—8 grade students. She also has a

Comprehensive Special Education degree that allow s( her to teach K-12 ' grade children
from the specmlm of services that are involved m{.h Special Education from mild to
profound djlsabilities. Before teaching with the LE/T system, she had prior experience
with schoois in-County, Tennessee and —

83. _worked with. one-o?-onc. during the summer of -

extended school year. She had one (1) physical alterﬁaﬁon with him at that time.



_h_[lfl'l‘NF‘R‘E'[I Fax:6157414472 May 1 2009 10:28
y ZUU3 U: 20 P.14

84. (‘)n_ while on the field trip t#w thc_ got very

upset, trying to touch paintings and statucs. and her aides, attempted to

s of the Behavior Intervention Plan.

deescalate the situation consistent with the term

s Betore the bus lort the NN, M -~ I ¢

87. _a'nd _complied with the Behavior Intervention
1
Plan when dealing witt.on__ .behaviﬂr did escalate and go beyond the

n. The interventions used in the

boundaries considered in the Behavior Intervention Pla

-1cidcnt did not work.

_ for each student, includin
I - o cbsence

Aﬁer.retumed, from out-of-school suspension on
[

on_ he met his goal every day from-lﬂough _

o to 70%.

|
During the month- his goals were increased from 60%

90. After- when. met his goaL_s substantially, he had unexcused

absences 8 out of the next 10 days. ‘

91 ..was present in the LEA system during sc‘hool year- for-

-days and was absent approximately.f that time.

13 |

29 Daily goal sheets are prepared by
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92. -was the Supervisor of Special Education for the LEA, having

served in that capacity for-yem. She has wc‘)rked for the LEA system for

_ She obtained a Master’s Degree as‘an Educational Specialist as a
School Psycholpgist and was subsequently employed b%' thc-County Board of

Education as a School Psychologist in- '

9"3.- actiom on -were a manifcsta?on of his disabilities.

94. School Resource Officers are not ordinarily mwcluded as a person with a “need
to know.” as designed by the prov isions of the IDET'\ because of the confidential

information refated to each child.

The _IEP and BIP did not distinguish between in-school

‘nterventions and initiating juvenile proceedings; thc evision of the BIP,

revised with the input of _

prepared 2 functional assessment report dated — likewise does not include

96. - in her experience, had not secn an IEP that included such a

95.

N

any attempt at making the dichotomy.

definition or threshold.

97. The LEA had several behavior 'mtervenlion classes in the County, at the
elementary, Tuiddle school and high school. The LEA‘ had a variety of services available

to avoid contractmg with private agencies, to wit they‘have no control.

98. The “Jeast xc:,mctwe environment” 1S a r?qun‘emem of the IDEA. A child is
to be educated in the least restrictive environment prT:ferably with their same age peers in

their zoned home school in a public education. ‘
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99, The most restrictive environment is a private p‘lacement outside of the zoned
school.

100. A Functional Assessment Report was prepared by-f -
_ She was requested to prov ide assistance in developing.
education and behavior intervention plan. The report reveals the Behavior Intervention
Plan was dex'elc;ped on_ It was based on observations made in mid-to-
late- a Parém interview, and documentation from previous placements. Prior to-
arrival at schooi, the Middle School was not authorized to receive behavior management
information from the residential treatment prograrm. The absence of information made it
difficult for school personnel to develop an effective behavior intervention plan.

101. The Functional Assessment Report noted that the BIP recommended 2

placement in'a behavior intervention classroom \mh the school making further
modifications to the learning environment by adding a ground level room with a one-on-
one staffing to bc-\cvel plan. The room would double as a quad room when.needs a
less stimulatixig environment to work on his assignments.

102. The Functional Assessment Report of

recommendations” for.education. The LEA systein is complying with each of these

recommendations.

103. -teﬂchers this year at High School are_ in his Behavior
Intervention class, and_1s the teacher that docs the other CDC class.

104. W’hen the suhool system did send.(o e _Acadcmy, the

school system first offered the Middle School services, but the PARENT wantedlplax.ed

at - The LEA knew.was fragile and they etermined to work with him and to

15
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try this unt.i.l. could get stabilized. The plan was, when became stabilized, he would

be brought back to-County to be educated at Middle School.

105. -condition is differcnt from that point.

106. No. one from_k:stiﬁed for the Petitioners that

_can provide a better program than- County or that
-County’s program is not appropriate for- !
107. _ is a teacher in the LEA system and has been for -

years. She received her Special Education degree from _

110. _was satisfied that
for school ye'al-
111. . In _cl.assroom,.has 'Tnteraction every day with regular

He interacts with peer tutors

education students in a'class called “Nature and Needs”.

that come in during the four classes every day and thﬁ‘{y interact with model bebhavior and

tivitics and help the students with their work. ‘

ac

16
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: _belicved the program being plrovided for lWﬂS appropriate

Ztinue on the LEA program.

114. _was the behavior teacher at High School. This was the first

year she had been in that position. She had taught for The other year she

gt s o [ - 5 ==

115. _had a Bachelors Degree in Therapeutic Recreation and was

orec in Special Education.

117. Her classroom, as well as that of — was age appropriate for

us. [T meiffat the ‘ Day Camp [Jpeers azo

In her class, S had made progress.

119. As opposed 1o two years ago_,- social skills were developing well and he

talked appropriately.

120. lWab doing wonderful in her class this year. She had not had any big

incidents with him and has had no incidents of aggresqlon There were 1o major

problems withl '

17
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121. While she has three (3) aides in her classroom._spends most
of his time with .
122. _ has had training in both Therapeutic Crisis Intervention and

“Handle with Care.”

123. _uses the "HanJlle with Care” program which

involves two hours of training the first time; and three houlm the second time.

124. Whllc teaching at the —during the -

school year, perbonally observed the Metropolitan Nashville Police

Department being called to _ﬂh three (3) specific times, two of

which were for her class. -

125. One of those incidents at*imolved a male

student punching _assistant in the face.

126. The programs being provided at— High School for .were

appropriate.

County program and progressing.

127. I@was responding favorably in the Wilson

129. ' Students eligible for services at for the most
part, were students who had emotional or behavioral issues that prohibited them from

being successful in a less restrictive setting, €.8. a pu lic school resource room ot regular

education classrooni. l






ADMINPROG Fax:ib157414472

May 1 2003 10:29 Pi2]

Davidson Counry Sch Syst., 108 F.Supp.2d 906, 914 (M. DZ Tenn. 2000). Thus the burden
of proof at all times in this matter remained on the Pctmon'ms
Asscssiné a school djstrict‘s liability under the IDEA involves a two-pronged
proccdural/substanﬂve inquiry: First, whether the school district complied with the
procedures set forth in the IDEA? Board of Educ. of Hendrick Hudson Cent. Seh. Dist.
V. Rowley, 458;U.S. 176, 206 (1982); McLaughlin v. Holt Pub. Sch. Bd. of Educ., 320
F.3d 663, 669 (6th Cir. 2003); Burilovich, 208 F.3d at 563. When considering procedural
matters, a reviewing authority “should strictly review technical deviations Ifor procedural
compliance.™ EJ’ohnsr,-n, 108 F.Supp.2d at 913 (quoting Burilovich, 208 P.3Id at 565).
Second, has the school district fulfilled its duty to provide the special education
tudent with a FAPE? Rowley 458 U.S. at 206-07; McLaughlin, 320 F.3d at 669;
Burt!ov:ch ZO‘SIF 3d at 565 If a school district violates a procedural requirement under
the first inquiry, the violation must nonetheless result in substantive harm—and thus
constitute demal of a FAI;E-v—under the second prong for liability to attach. Rowley, 458
U.S. at 208; Deaf v. Hamilton County Bd. of Educ., #92 F.3d 840, 854, 859 (6th Cir.
2005) (citing Knable ex rel. Knable v. Bexley City Sch.|Dist., 238 F.3d 755, 764 (6th Cir.
2001), reh’g en banc denied, April 5, 2005); see Babb v. Knox County Sch. 5ys., 965 F.2d
104, 109 (6til. Cir. 1992) (procedural violations that |deprive an eligible student of an
individualizéd educatioﬁ program oI result in the loss of educational opportunity
- constitute a denial of FAPE). When the sufficiency of | or compliance with the terms of an

IEP do not implicate procedural violations, reviewing authorities advance directly to the

second, substantive inquiry. Johnson, 208 S.Supp.2d L\t 913.

20
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source Ofﬂcer-

What special duties are owed by School Re
to. What obligation did SRO ve to be
familiar with the Behavioral Intervention Plan of

_w s the School Resource Officer
i—

Tennessee Code Annotated, § 49-6-4202 (6) defines a School Resource Officer as a “law

|

enforcement officer, as defined under Section 39-1 1-106, who is in compliance with all

(g

1.

serving at the Middle School during the events of

laws, rules and Iregulations 6f the Peace Officers Standards and Training Commission and
who has been assigned to a school in accordance with a Memorandum of Understanding
between the Chief of the abpropriate law enforcernent agency and the LEA”.

_tcstiﬁed that he was assigned to the Middle School pursuant to an
agreement between the LEA system and the He
further testified that he was “post-certified” and in compliance with all laws, rules and
regulations of that organization.

“1 aw enforcement officer” is defined at Tennessee Code Annotated, § 39-11-106
(21) as “an of;ﬁ.cer, employee or agent of government who has a duty imposed by law to:
(A) maintain public order; or (B) make arrests for oﬁ?ls&e, whether that duty extends to
all offenscs or limited to specific offenses; and ( ‘, investigate the commission Of
suspected commission of offenses. |

The deﬁnition of “law enforcement officer” clearly states that the officer has a
“duty imposed by law”. One of his duties is to “raintain public order” and it does not

differentiate. between regular education students or §p ocial education students. Likcwise,

the definition of “School Resource Officer’ makes no differentiation between the two.

21
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No one can argue that 2 Behavior Intervention Plan

conceivable set of facts. Neither can anyone dispute that

the intervennon.of and action by, law enforcement offic

testified that there would be specific instances whe:

appropriate, both for the safety of teachers and staff, and f

In a crisis situation, €very effort must be made

lntervenmn Plan. When the plan does not address the

crisis situation, and the actmns contained in the plat

enforcement must have the right to, and has a duty to, ent

Chesrer Upland(PA) School District, 24 1

decnsmn from the Eastern Division of Philadelphia, P

1995, the OCR. was presented with a set of facts in Wi

verbal and physical altercation with another s

result of the fight, both students involved suffered “blo

the OCR. was that the District mistreated the student 1

s by failing to implement a behavior manage

gram (IEP).

procedure
I_ndividualized..Education Pro

In concluding that the evidence did not show 1

against on thc bas1s of disability, the OCR finds:
1

local police did not violate

“That the actions by schoo

regulations. Moreover, thi
\etter or spirit of the stude

28

in it

ment component contained

that the

can be designed to cover every

ere are certain instances when

als is appropriate. The Parent

e law enforcement action would be

or her child as a student.
to comply with the Behavior

specific facts presented in the

, are not successful, then law

orce the law.

DELR 79, an Office 6f Civil Rights
ennsylvania dated November 9,
hich a student was involved in a

rudent in the shop area at the school. As a

ody” lips. The allegation before

s enforcement of disciplinary

in his

student was discriminated

officials in contacting

the Section 504 or ADA

{s action did not violate the

hi's IEP or any behavior
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management component to hisleducational placement

in light of the violence and da.t}ger in the situation.

School officials have a clear and unconditional duty to
protect the health and safety ol its students and cmployees
and OCR will not disturb that responsibility absent
overwhelming and significant evidence of dereliction of

duty or subterfuge. Such evidence does not appear in this

|
4. Were the terms of EP and BIP breached by

the actions of SRO I o d/or

The BIP included as a part of the-EP did not address procedure

and protocol encompassing the seventy of the situations presented on_to
I - - o2 o0 o srO [ NI
-

The actions taken by those individuals were nLt in “non-compliance” with the

BIP; rather, they were the most reasonable actions| that could be taken under the

circumstances consistent with the intent of the BIP (on _incident) and

with State law and the duty placed upon SRO -(on-.

5. Is the school system providing a free appropriate public education
FAPE) o]

In the leading case of Board of Education of the Hendrick Hudson Central School
District v. Rowley, 458 U.S. 176, 553 IDELR 656 (1982), the Court determined that the
State has a requirement under the EHA, now IDEA, to provide a handicapped child with

a “free appropriate public education” (FAPE). The Court went on to hold that the school

district would satisfy this requirement “by providing personalized instruction with

29 \
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|
sufficient support services to permit the child to benefit educationally from that

instruction”.

States are not required, under IDEA, to “maxirqize” the potential of disabled
students. Daughertv v. Hamilton County Schools, 21 FiSupp.2d 765 (E. D. TN 1998)
The U.S. Distriét Court in the Daugherty case reaffirms that the “IDEA provides a basic
floor of opportunity, consisting of access to specialized jmstitutions and related services

|
individually designed to provided educational benefit [to a disabled student, and the
standard is satisfied by personalized instruction with sufficient support services to permit

the student to benefit educationally therefrom”.

The Parent bears the burden of proving by preponderance of the evidence that the

IEP devised by the LEA system is inappropriate under the IDEA. See McLaughlin v.

Holt Public Schools Board of Education, 320 F.3d 663 ( " Cir. 2003).

The Parent did not carry the burden of proof to stow the LEA was not providing a
free appropriate public education. The only proof put f(:arward by Parent was a preference
for _Academy because of the fear the LEA will again bring charges
against .by. juvenile petition; and the risk of being\ so charged at_
Academy in-Tennessee was much less. I)\Icithcr is comrect. Since-

B i1 proof has shown tha\.has been an exemp ary student. While Parent did not

cademy is better for.

produce any proof to support her assertion that

the deposition of - Executive Director of _Acadcmy,

clearly shows that the Metropolitan Police Departme;nt was called to the school two or

three times a year to deal with assaults or illegal cont}raband. He testified that, if a child

30
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had struck another child or had an altercation unprovokedJ that a juvenile petition would
be filed, depending on the case.
The Parent presented no proof 1o dispute the TEP of l does not provide an

educational benefit to her son. The testimony of from her limited time

with.from-o the end of school; the testimony of_ as an

aide from_ to the end of the-SC ool year, the extended school

cummer services that he provided and the services as an aide to.at High School during
the current school year; the testimony of Educational Specialist- Special
Education Director - and current tcachers_ and_ all
show that.isé receiving an educational benefit and is reaching, Or within reach, of his
educational go'als describéd in the IEP, is being served Lm an age appropriate classroom,

and is being served in a small classroom. with a teacher and three

aides.
The Parent attempted to show a procedural violation of -IEP. Both -

and_testiﬁcd the decision was made in the TEP meeting, with input from

parent. They. did discuss options outside the meeting, and this is not prohibited as shown

in the case of N.L. v. Knox County Schools, 38 IDELR 62 (6ﬂn Cir. 2003). There, the 6th
Circuit Court found no harm t0 the Parent resulting from the discussion between the
various district experts conceming the child’s assessment report. The Court there, as
occurred h.eré, found the mother took an active role in; the TEP meeting. The Court found
that evaluators may prépare reports and come t0 the meeting with opinmons regarding the
best course of action for the child, “as long as they are willing 10 listen to the Parents and

the Parents. have the opportunity to make objections and suggestions”. The holding in
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this Knox County Schools case is on point with the sct of facts presented to this hearing

officer. The Parent did have input into the preparation of each of the TEPs for-
_ \

County Special Education personnel commutted 0o proced%nal violation. That is to say, if

there were a procedural violation then there was no harm to either the Parent or student.

(a) Does -placement with the LEA system, and the program
provided through his IEP, comply with| the requirement that he be
educated in the “least restrictive environment”?

(b) Does it comply with the requirement of “mainstreaming”?

These iséues will be considered together, as it is difficult to address one without
the other.
The IDEA mandates educational services are 10 be provided to students with
disabilities in the least restrictive environment under| the circumstances. 34 CFR
§300.552(d)

And, as the Court notes in the MeLaughlin case, 220 F.3d 663 (6th Cir. 2003), the

requirement that the school system provide a disabled child with the least restrictive
environment is a mandate favoring mainstreaming, that is, the education of disabled
children alonéﬁde pon-disabled children to the maximum extent appropriate for the
individual child.

From the proof presented, from both sides, |the educational program being

provided to .by the LEA met the requircments of th? IDEA that: 1) to the maximum

extent appropriate, the disabled child was educated with children who were not disabled;

and 2).was, educated in the least restrictive enviroleent. _ and -
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-tesﬁﬁed about thc:: regular education students th come into their classroom t0

assist special education students. This interaction brings together the able and non

disabled to mutually learn one about the other. They testified about the progress being

made by .and his relationship with the regular cductation students. Coach -
: !

- testified about. advancement in his social skiﬂ|s through his relationships with
regular education students. _ who taughtiat _
before teaching with the LEA., testified the “peer tutoring” at_
consisted of children coming out of other special needs classrooms to tutor the CDC class

with the “fragile kids.” The description did not appear to be any more appropriate than

that offered by the LEA..

6. Should IIEP be reformed to include placement at-

From the proof presented, .was making educahonal progress under his JEP and

placement at High School as a. grade student in the classes of _and

_ He was placed in the “Jeast restrictive environment” and mainstreamed,
as much as possi'ble, with regular education students, both in the educational setting, and

in his social skills. He was in an age appropriate classroom, with a smaller student:

teacher ratio than offered at the _

There was NO proof _ould provide a better program
than the LEA. It was VveIy clear the Parent wanted .to attend _

-bccausc she fears.will be arrested agan at ihe behest of the LEA. This is 2
viable concern, however, it is futile for this tribunal to place a limitation, by Order, to

limit a legal right in the maintenance of discipline. There was no persuasive proof

Lo
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provided that a program at _W(imld be either appropriate or il

the best terest :of. At one time, by agreement of the Partics, placement for a closed
period at the _as appropriate% However, the proof showed.

was responding favorably and was progressing in the program at High School. Controls

should remain in place whcreix. is not a threat of harm 0 himself or others.

CONCLUSION
Based upon the entire record and the foregoing, it is concluded the Pefitioner has
failed to carry the burden of proof; and this administrative judge finds in favor of the

LEA. on the issues presented; and declares the LEA as the prevailing party. Further, it 18

concluded the LEA shall continue to provide the services of a fully trained aide to assist.

in all aspects of his school day, both academic and behavioral, and the LEA shall
immediately imrform a Functional Behavioral Assessment (FBA) regarding. The
parties are herein ordered to cooperate, release and furnish all documentation, pertinent to
l which would conceivably assist in the preparation of the FBA. After the evaluation is
complete, the IEP team should convene and modify, dldjust, and develop an appropriate
and suitable TEP for.l’hc IEP should include the Blh’. The team should anticipate and

develop a BIP which encourages implementations of ipterventions short of police reports

and arrest.
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DECISION

In consideration of the foregoing, the Administrative Judge now issues the

following Orders:
L. The Parent’s request for placement of ‘t the _
is denied.

2, The LEA shall arrange and pay for a Functional Behavioral Assessment t0

address the problem behaviors of .

% On receipt of the assessment, the JEP team shall convene fo complete a

suitable and appropriate IEP for.

4. The LEA is determined to be the prevailing| party.
All other. Motions, Petitions, or requests Not schiﬁcally addressed herein are

hereby deemed denied. |
ALL OF WHICH IS HEREBY ORDERED, ADJUDGED. AND DECREED.

ORDERED AND lENTERED this [° day of A 2 aizac 2009.

WIL{1AM JAY REYNOLDS
ADMINISTRATIVE JUDGE
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